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December 10, 2003
VIA HAND DELIVERY

Deborah Tate, Chairman
Tennessee Regulatory Authority

460 James Robertson Parkway
Nashville, TN 37219

Re:  Petition of Chattanooga Gas Company, Nashville Gas Company, a
division of Piedmont Natural Gas Company, Inc. and Atmos
Energy Corporation for a Declaratory Ruling regarding the
Collectibility of the Gas Cost Portion of Uncollectable Accounts
under the Purchase Gas Adjustment (“PGA”) Rules
Docket No. 03-00209

Dear Chairman Tate:

Enclosed you will find a copy of Seals vs. Tri-State Defender, Inc., 1999
WL 628074, which was cited on page 3 of Petitioners’ Response in Opposition to Motion
for Summary Judgment of the Consumer Advocate Division. In a footnote we had
indicated that we had attached all unpublished cases, however although this case is
published electronically with Westlaw, it may not be available in hardbound reporters.
The case was inadverterly left out of our filing. We have also enclosed a copy of the

section Banks, Entman on Tennessee Civil Procedure which was cited on page 4 on our
brief.

Sincerely,

D. Billye Sanders
Attorney for Chattanooga Gas Company

DBS/hmd
Enclosures -
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cc: Shilina Chatterjee, Esq.
Archie Hickerson
Bill Morris
James Jeffries, Esq.
Patricia Childers
Joe A. Conner, Esq.
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1999 WL 628074, Seals v. Tri-State Defender, Inc., (Tenn.Ct.App. 1999)

*628074
available.

Only the Westlaw citation is currently

SEE COURT OF APPEALS RULES 11 AND 12
Court of Appeals of Tennessee.

Judy F. SEALS, Plaintiff-Appellant,
V.
TRI-STATE DEFENDER, INC.; Sengstacke
Enterprises, Inc.,

Frederick Sengstacke, Audrey P. McGhee, and
Chicago Daily Defender, a division of
Sengstacke Enterprises, Inc.,
Defendants-Appellees.

No. 02A01-9806-CH-00172.

Aug. 16, 1999.

FROM THE SHELBY COUNTY CHANCERY
COURT THE HONORABLE C. NEAL SMALL,
CHANCELLOR

Gregory D. Cotton of Memphis for Plaintiff-
Appellant

Bruce C. Harris of Mempbhis for Appellees
W. Frank CRAWFORD, Presiding Judge, W.S.

**] Plaintiff-Appellant, Judy F. Seals, appeals
the order of the trial court granting summary
judgment to  Defendants-Appellees, Tri-State
Defender, Inc., et al.

Seals's complaint filed in June 1996 alleges that
she is employed by Tri-State Defender, Inc., a weekly
newspaper publication, and has been employed by the
newspaper for approximately twenty years. As part
of her employment compensation, the newspaper
provided her with health insurance through its parent
company, Sengstacke Enterprises, Inc. Seals was
covered under the health insurance plan until the
parent company failed to make payments thereby
allowing the policy to lapse in or around June 1994.

After the policy lapsed, Seals, unaware that she
was not covered by health insurance, incurred several
medical bills. After she became aware that she was
not covered, Seals notified her employer of the
problem and was told that they would take care of her
medical bills. Seals's employer subsequently
contacted Seals's medical providers requesting
monthly payment schedules in order to pay her
outstanding medical bills. However, before all of her
outstanding medical bills were paid by her employer,
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suit was brought against Seals by some of her medical
providers.

The complaint names as defendants Tri-State
Defender, Inc. and its parent company, Sengstacke
Enterprises, Inc., Frederick Sengstacke, president of
Sengstacke Enterprises, Inc., Audrey P. McGhee,
general manager of Tri-State Defender, Inc., and
Chicago Daily Defender, a division of Sengstacke
Enterprises, Inc. The complaint avers that the
defendants had paid a portion of her outstanding
medical bills, but approximately $32,000.00 of
medical bills remain unpaid. The complaint alleges
that the defendants were guilty of breach of contract,
negligent  misrepresentation, and  fraudulent
misrepresentation (FN1) and seeks compensatory and
punitive damages.

Defendants' answers admit that plaintiff should
have had medical insurance and admit the allegation
that she was told her bills would be paid. The
complaint denies the allegations of wrong-doing and
joins issue thereon. The answers make no separate
defenses for various named defendants, although the
answer of Frederick Sengstacke, Sengstacke
Enterprises, Inc., and Chicago Daily Defender avers
that the complaint fails to state a claim against them
upon which relief can be granted.

After the complaint was filed, the parent company
paid all of Seals's outstanding medical bills and also
provided insurance coverage for her. The defendants
then filed a motion for summary judgment wherein
they averred, inter alia, that Seals is only entitled to
damages available for breach of contract since her
damages arose out of the defendants' failure to
perform their contractual obligations, that Seals failed
to state a claim for which relief can be granted as it
relates to extra-contractual damages including
punitive damages, and that the claim of
misrepresentation or promise without intent to
perform is not legally sufficient to support a claim of
damages. Seals's response to the defendants' motion
for summary judgment avers that "there does exist a
genuine issue of material fact."

**2 After a hearing, the trial court, on May 27,
1998, entered an order granting the defendants'
motion for summary judgment. The trial court found
that in order for Seals to recover, she had to meet the
following three-tiered test: (1) defendants must have a
duty to plaintiff; (2) defendants must have breached
their duty to plaintiff; and (3) plaintiff must have
suffered damages. = While determining that the
plaintiff had met the first two tiers of the test, the trial
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199‘9 WL 628074, Seals v. Tri-State Defender, Inc., (Tenn.Ct.App. 1999)

court found that the plaintiff had not suffered any
damages since the defendants had paid her medical
bills and provided her with health insurance coverage.
The court granted defendants’ motion for summary
judgment.

Seals has appealed and presents the following
issues for review as stated in her brief:

I. Whether the Chancery Court erred in granting
the Appellees' motion for summary judgment on
the basis that the Appellant had suffered no
damages, when the Chancery Court considered
solely the Appellant's contract claims and did not
consider the evidence of damages under the
Appellant's claims for fraud and negligent
misrepresentation.

II. Whether the Chancery Court erred in granting
the Appellees' motion for summary judgment on
the basis that the Appellant had suffered no
damages, when the Appellant made a claim for
punitive damages with respect to her counts for
fraud and negligent misrepresentation and the
record contained evidence supporting an award of
punitive damages.

After reviewing the record in this case, we
perceive that the only real issue for review is whether
this case should be remanded to the trial court for
further proceedings. Admittedly, defendants filed the
affidavit of Audrey McGhee stating that all medical
bills have been paid, but the affidavit further stated
that there are no outstanding medical bills "to my best
knowledge and ability." Thus, it appears that the
affidavit is not made on personal knowledge.
Plaintiff filed no counter-affidavit to this affidavit.

In her complaint, plaintiff attempted to include
claims for fraudulent misrepresentation and negligent
misrepresentation. Defendants included in the motion
for summary judgment a prayer for dismissal of these
claims on the ground that they failed to state a claim
upon which relief can be granted. Apparently,
defendants made no other attempt to argue or obtain a
ruling from the court on this ground. Until such a
ruling is obtained, we have a complaint alleging more
than one cause of action against defendant, and
obviously the court has ruled only on one claim. This
is not a final judgment appealable as of right.

This case illustrates the necessity for following
the rules of procedure. Tenn. R. Civ. P. 56.03
provides:
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56.03. Specifying Material Facts.--In order to
assist the Court in ascertaining whether there are
any material facts in dispute, any motion for
summary judgment made pursuant to Rule 56 of
the Tennessee Rules of Civil Procedure shall be
accompanied by a separate concise statement of
the material facts as to which the moving party
contends there is no genuine issue for trial. Each
fact shall be supported by a specific citation to the
record.

**3_ Any party opposing the motion for
summary judgment must respond to each fact set
forth by the movant either (i) agreeing that the
fact is undisputed; (ii) agreeing that the fact is
undisputed for purposes of ruling on the motion
for summary judgment only; or (iii) demonstrating
that the fact is disputed. Each disputed fact must
be supported by specific citation to the record.
Such response shall be filed with the papers in
opposition to the motion for summary judgment.

In addition, the non-movant's response may
contain a concise statement of any additional facts
that the non-movant contends are material and as
to which the non-movant contends there exists a
genuine issue to be tried. Each such disputed fact
shall be set forth in a separate, numbered
paragraph with specific citations to the record
supporting the contention that such fact is in
dispute.

If the non-moving party has asserted
additional facts, the moving party shall be allowed
to respond to these additional facts by filing a
reply statement in the same manner and form as
specified above.

There has been no compliance by defendants with
this rule.

Tenn. R. Civ. P. 56.04 specifically provides: "
Subject to the moving party's complance with Rule
56.03, judgment sought shall be rendered forthwith if
the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any
material fact, and that the moving party is entitled to a
judgment as a matter of law." (Emphasis added).
The moving party (defendants herein) failed to
comply with Rule 56.03, and therefore, the trial court
erred in granting summary judgment.

The order of the trial court granting summary
judgment is vacated, and this case is remanded to the
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trial court for such further proceedings in compliance
with the rules of procedure as necessary. Costs of
appeal are assessed one-half to plaintiff and one-half

to defendant.

HIGHERS and FARMER, JJ., concur.

(FN1.) Seals filed a motion for leave to file an
amended complaint in which she further alleged
that the defendants violated the Tennessee
Consumer Protection Act, T.C.A. § 47-18-101 et
seq. The trial court denied the motion, and Seals
does not present an issue concerning this denial.

© 2003 West, a Thomson business. No claim to original U.S. Govt. works.
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§ 9-4(j) TENNESSEE CIVIL PROCEDURE § 9-4()
in the evidentiary materials and the memorandum in support or opposition to the
motion.”” In addition, as explicitly stated in one federal court local rule, “All
material facts set forth in the statement required of the moving party will be
deemed admitted unless controverted by the statement of the opposing party.”?”’
Once a non-moving party’s alleged facts are not considered, or the movant’s
alleged facts are deemed admitted, the court is likely to grant the motion for
summary judgment on the merits.””® Thus, even if non-compliance with Rule
56.03 is not itself deemed a default, the effect may be the same, even when the
non-moving party is not guilty of the kind of wilful and recalcitrant conduct that
is usually prerequisite to judgment by default.””

§ 9-4(j). Summary Judgment — Motion and Proceedings Thereon —
Text-of Rule 56.04 and Commission Comment.

Rule 56.04 Motion and Proceedings Thereon. The motion shall be served at
least thirty (30) days before the time fixed for the hearing. The adverse party
prior to the day of hearing may serve opposing affidavits. Subject to the moving
party’s compliance with Rule 56.03, the judgment sought shall be rendered
Jorthwith if the pleadings, depositions, answers to interrogatories, and admis-
sions on file, together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitled to a Judgment
as a matter of law. A summary judgment, interlocutory in character, may be
rendered on the issue of liability alone although there is a genuine issue as to
the amount of damages.

Advisory Commission Comment (1997). The change in the third sentence of
renumbered Rule 56.04 is necessary to conform with Rule 56.03.

276. Midwest Imports, Ltd v. Coval, 71 F.3d at 1315-16; Waldridge v. American Hoechst
Corp., 24 F 3d at 923 (the required statements are “roadmaps, and without them the court should
not have to proceed further, regardless of how readily it might be able to distill the relevant
information from the record on its own”).

277. Midwest Imports, Ltd., 71 F.3d at 1313 n.1. See also Waldridge, 24 F.3d at 921 (quoting similar
provision n Southern District of Indiana’s Rule 56.1); Petrolite Cormp. v. Baker Hughes Inc., 96 F.3d
1423, 1425-26 (Fed. Cir. 1996) (district court acted properly by enforcing its local summary judgment
rules and deeming alleged infringer’s statement of facts admitted for patentee’s failure to contest them).

278. The non-moving party, therefore, loses the benefit of the usual rule that all facts are construed
in favor of that party. See, e g, Johnson v. Gudmundsson, 35 F.3d 1104, 1108 (7th Cir. 1994).

279. See Wienco, Inc. v. Katahn Associates, Inc., 965 F 2d 565, 567-68 (7th Cir. 1992).
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